STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 16, 158

)
)
Appeal of )

| NTRODUCTI ON

In a case of first inpression before the Board, the
petitioner appeals the denial by Washi ngton County Mental Health
Services (WOVH) denying her request for increased "respite care"
servi ces under the Vernont Devel opnental Disabilities Act of
1996, 18 V.S. A 8 8721 et seq. The issue is whether an increase
in allowed respite care is necessary to maintain the

petitioner's health and safety.

FI NDI NGS OF FACT

1. The petitioner is a twenty-one-year-old woman with a
congenital netabolic disorder that has resulted in nental
retardation and epilepsy. She lives with her nother, who is her
| egal guardian and primary caregiver, and with her m nor sister.
She has been receiving services from WOVH under a Medi cai d
wai ver since 1991.

2. The petitioner graduated from high school in June 1999.
During the fiscal year July 1, 1998 through June 30, 1999, WCWH

provi ded the petitioner with respite services of $10,000. In
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addition, from April through August 1999, the petitioner
recei ved 20 hours a week of Medicaid personal care services.
These services ended when the petitioner turned 21.

3. Funding for respite services is provided to qualifying
famlies by WOMH with few strings attached. The famly is free
to use respite services for supervising a disabled famly nenber
when other famly nmenbers are at work or running errands, or
sinply to take occasional tinme off for personal rest and
recreation. The petitioner's nother has used respite services
for all these purposes.

4. From Septenber, 1998 into June, 1999, the petitioner
attended school and was supervised on those days from 7:30 a. m
through 3 p.m, or 7 and a half hours a day. |In the sumers of
1998 and 1999 she attended a school programfor four weeks (20
days) for six hours a day.

5. The petitioner's nother works as an aide in a nearhby
el enentary school. Her hours are on school days from 7:30 a. m
to 3 p.m During the 1998-99 school year her work hours
coincided nearly exactly with the petitioner's school hours.
Thus, the nother knew that the petitioner had proper supervision
during her own work hours. As a result, she rarely, if ever,
used respite noney to purchase care for the petitioner during

t he day on school days.
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6. The petitioner's nother provides care and supervision
for the petitioner when the petitioner is at home. She
descri bed the petitioner as needing a high | evel of supervision;
however, she has recently begun | eaving the petitioner hone by
herself for up to one hour in the afternoons on weekdays before
she gets honme fromwork. There is no evidence that such short
periods in the honme pose an unacceptable risk to the
petitioner's health and safety.

7. The petitioner's nother uses her respite services
primarily to pay for other caregivers for the petitioner during
parts of weekends and vacations. It is undisputed that this
time is inportant for the nother to allowrelief fromthe stress
and demands of providing care for the petitioner on a full-tine
basi s.

8. Since Septenber 1999, WCMH has provided the petitioner
with an enpl oynent services program of five hours per day each
nor ni ng beginning at 7:30. These services are not tied to a
school cal endar and are provided 247 days a year. Wen it
approved these services for FY0O0, WCMH al so refunded to the
petitioner respite noneys she had used during July and August,
1999 to purchase care while her application for enploynent

servi ces was pendi ng.
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9. Since Qctober 1, 1999, the petitioner has al so been
receiving two hours a day of school-funded services that are
provi ded on school days imrediately after her time at the WOWH
enpl oynent program Because her nother's work day |asts |onger
than the petitioner's tinme in these two progranms, this | eaves
the petitioner hone unsupervised for |ess than one hour a day
nost weekdays (see supra).

10. When the petitioner graduated from high school in
June, 1999, at the sane tinme she applied to WOVH for funding of
t he enpl oynent services (see supra), her nother also applied for
an increase of $4992 for respite services (in addition to the
$10, 000 a year she was already receiving) to cover the
petitioner's alleged additional care needs.

11. WCOWH has denied the petitioner's request for
additional respite care on the basis that it is not a "system of
care priority", and that the petitioner's existing care needs
could be met if the petitioner's nother were to reprioritize the

manner in which she obtains respite care.

CRDER

The deci sion denying the petitioner's request for

additional respite care funding is affirned.
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REASONS

The Vernont Devel opnental Disabilities Act of 1996, at 18
V.S. A 8§ 8725(a), requires the Vernont Departnent of
Devel opmental and Mental Health Services (DDVH) to adopt a
Systemof Care Plan to regulate "the nature, extent, allocation
and timng of services that will be provided to people with
devel opnmental disabilities and their famlies". The parties
agree that the Systemof Care Plan that has been adopted by DDVH
contains priorities for funding and service delivery that govern
this appeal .

The Pl an adopted by DDVH provi des that services to persons
with disabilities are provided and/ or arranged by approved
community nental health agencies, |ike WoOVH.  The statute
specifies that appeals of decisions by the conmmunity nental
heal th agencies are to be considered by the Human Services
Board.! 18 V.S.A § 8727(b).

In this case the petitioner argues that the denial of
additional respite services by WOMH constitutes a reduction in
exi sting services because of "new needs created by (her)
graduation from school and | oss of school -based and Medi cai d

personal care services resources”". The petitioner naintains

! DDVH filed a notice of appearance in this matter stating that it supports
t he deci sion of WCWVH.
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that such a "reduction in existing services" is contrary to the
criteria set forth in the state System of Care Plan. [|nasnuch,
however, as it is concluded that the evidence fails to establish
a factual basis to the petitioner's clains, it is unnecessary
for the Board to address the legal nerits of the petitioner's
arguments.

Based on the above findings it is concluded that when
measured over the course of a full year there has not been an
increase in the petitioner's need for respite services since her
graduation from high school. For the period July 1, 1998
t hrough June, 1999 (FY99) the evidence shows that the petitioner
was in school 7 and a half hours a day for 180 days. It also
appears that she attended a school sumrer programin 1998 for
six hours a day for 20 days. This is a total of 1,470 hours in
school for that twelve-nonth period during which the petitioner
recei ved care and supervision for which her nother did not have
to use respite services.

The evi dence al so shows that from April through August 1999
the petitioner received 20 hours a week of Medicaid waiver
services. Although the exact dates of this service are not in
evi dence, taking the evidence nost favorable to the petitioner,

it appears that she received three nonths of this service in



Fair Hearing No. 16, 158 Page 7

FY99 and two nonths in FYO0. This would be a difference of
about 80 hours less in FYOO than in FY 99.

As for FY00, as noted above, the petitioner attended sunmer
school in 1999 a total of 120 hours. As of Septenber 1, 1999,
as found above, the petitioner has been attending a WCVH
enpl oynment support programfor five hours a day. However, this
programis year round, and the evidence shows that this program
will provide the petitioner with 1,235 hours of supervision on a
yearly basis (counting the reinbursenent to the petitioner for
the respite care she purchased in July and August 1999). In
addition to this, as of COctober 1, 1999, the petitioner began
receiving two hours a day of school -funded services that begin
i medi ately after her job support program and end at about 2:30
p.m These latter services are only available on school days,
and it appears that they will provide the petitioner with a
total of 320 hours of additional supervision over the course of
this school year. Thus the conbined hours of supervision from
t hese ongoing prograns will total 1,575 hours for the period
July 1, 1999 through June 30, 2000. Wen added to her sumrer
1999 school attendance this is a total of 1,695 hours of
supervi sion in FYOO.

This is an increase of 225 hours of daytine supervision
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over what the petitioner had the year before. Even subtracting
the 80 hour "reduction"” in the Medicaid personal care services
that were provided to her in FYOO conpared to FY99, and not
taking into account that it appears that the petitioner can now
be (and is being) left alone for short periods of tine on a
daily basis, the petitioner appears to have considerably nore
hours of care and supervision available to her this year than
she had last year. In light of this it cannot be concluded that
the petitioner's graduation from high school created any "new
needs"” for care and supervision in FYOO over FY99 that would
trigger any analysis of the regulations to determine if she
qualifies for an increase in respite care.
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